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DECI SI ON AND ORDER — DENYI NG BENEFI TS

This proceeding arises froma claimfor benefits under Title
IV of the Federal Coal Mne Health and Safety Act of 1969, as
anended. 30 US.C 8§ 901 et seq. Under the Act, benefits are
awarded to coal mners who are totally disabled due to
pneunoconi osis. Surviving dependents of coal m ners whose deaths
were caused by pneunoconiosis also may recover benefits.
Pneunoconi osi s, commonly known as bl ack lung, is defined in the Act
as “a chronic dust disease of the lung and its sequel ae, including
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pul nonary and respiratory inpairments, arising out of coal mne
enploynent.” 30 U.S.C. 8§ 902(b).

On July 19, 2000, this case was referred to the Ofice of
Adm ni strative Law Judges for a formal hearing. The hearing was
scheduled for September 13, 2002 in Cincinnati, Ohio. However,
Claimant and the Director requested the case be submitted based
upon the existing record. (ALJX 3). In my Order of September 13,
2002, I granted the parties’ redquest.

The findings of fact and conclusions of |law that follow are
based upon ny analysis of the entire record, argunents of the
parties, and applicable regulations, statutes, and case |aw.
Al t hough perhaps not specifically nentioned in this decision, each
exhibit received into evidence has been reviewed carefully,
particularly those related to the Caimant's nedical condition
The Act’s inplenmenting regulations are located in Title 20 of the
Code of Federal Regulations, and section nunbers cited in this
deci sion exclusively pertain to that title. References to “DX"”
“ALJX,” and “CX” refer to the exhibits of the D rector,
Adm ni strative Law Judge and C ai mant, respectively.

| SSUES
The followi ng issues remain for resolution:

1. \Whether the evidence establishes a material change in
condi tion pursuant to Section 725.309(d);

2. The length of Claimant's coal m ne enpl oynent;

3.  \Whether d ai mant has pneunoconi osis as defined by the Act
and regul ati ons;

4. \Wether Caimant's pneunoconi osis arose out of coal mne
enpl oynent ;

5. Whether Caimant is totally disabled; and

6. VWiether Caimant's disability is due to pneunobconi osis.
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FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Fact ual Backqground and Procedural History

Richard P. Johnson was born on Septenber 7, 1945 and he
married Dolly Newsonme on August 7, 1967, and they continue to
reside together. They had no children who were under ei ghteen or
dependent upon them at the tinme this claimwas filed. (DX 1).
Cl ai mant al so applied for Kentucky Wrkers’ Conpensation benefits,
but his claimwas denied. (DX 1).

On hi s application, O aimnt conpl ai ned of shortness of breath
and ot her breathing problens. (DX 1, 22). M. Johnson snoked
cigarettes the mjority of his adult life. The record is
i nconsi stent as to the nunber of cigarettes snoked per day by M.
Johnson. The nobst recent account is that he snpbkes one package of
cigarettes per day as noted on the Kentucky Wrkers’ Conpensation
formas conpleted by Dr. Raghu R Sundaram (CX 7). Dr. Sundaram
did not state the nunber of snoking years. M. Johnson reported
that he snoked two to four packages of cigarettes per day for
forty-seven years to Dr. David Lynch during an energency room
visit. (CX4). Dr. Jon P. Tipton reported in his nedical opinion
that C ai mant was currently snoki ng one-hal f package of cigarettes
a day, but that he had snoked three to four packages of cigarettes
per day for forty-eight years. (DX 3). 1In 1996, d ai mant reported
to Dr. Janes Foglesong that he snoked one to one and a half

packages of cigarettes per day for thirty years. (DX 23). | am
persuaded by the accounting M. Johnson nmade to Dr. Lynch during
the energency room visit. M. Johnson was conpl ai ni ng of chest

pain and may have been nore forthright about his snoking habit to
recei ve accurate nedi cal diagnosis and care. This account is also
supported by Dr. Tipton' s nedical report. Therefore, | find that
M. Johnson snoked two to four packages of cigarettes for forty-
seven Yyears, then reducing his snmoking to one half package of
cigarettes per day at the tinme of application.

Claimant filed his application for black | ung benefits on June
1, 1999. The Ofice of Wrkers’ Conpensation Prograns denied the
cl ai mon August 19, 1999. Pursuant to Claimant’s request, the case
was transferred to the Ofice of Adm nistrative Law Judges for a
formal hearing. (DX 25).

Coal M ne Enpl oynent

The duration of a mner’s coal mne enploynent is relevant to
the applicability of various statutory and regul atory presunpti ons.
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Cl ai mant bears the burden of proof in establishing the |ength of
his coal m ne work. See Shelesky v. D rector, OMP, 7 BLR 1-34, 1-
36 (1984); Rennie v. U S Steel Corp., 1 BLR 1-859, 1-862 (1978).
On his application for benefits, Cainmant alleged ten to fourteen
years of coal m ne enploynent. The evidence in the record incl udes
a Social Security Statenment of Earnings enconpassing the years 1963
to 1985, enploynment history fornms, applications for benefits, and
affidavits fromco-wrkers, famly and acquai ntances. (DX 17, 21,
23).

The Act fails to provide specific guidelines for conputing the
Il ength of a mner’s coal mne work. However, the Benefits Review
Board has held consistently that a reasonable nethod of
conput ation, supported by substantial evidence, is sufficient to
sustain a finding concerning the Iength of coal mne enploynent.
See Croucher v. Director, OAP, 20 BLR 1-67, 1-72 (1996) (en banc);
Dawson v. dd Ben Coal Co., 11 BLR 1-58, 1-60 (1988); Vickery v.
D rector, OACP, 8 BLR 1-430, 1-432 (1986); N ccoli v. D rector,
OACP, 6 BLR 1-910, 1-912 (1984). Thus, a finding concerning the
Il ength of coal mne enploynent may be based on many different
factors, and one particular type of evidence need not be credited
over another type of evidence. Calfee v. Drector, OMP, 8 BLR 1-
7, 1-9 (1985).

The record contains fifteen affidavits regardi ng M. Johnson’s
coal mne enploynment history. (DX 9, 13, 23). Many of the
affidavits are consistent in the assertion that M. Johnson worked
for both ML. Johnson Coal Conpany and J.N. Johnson Coal Conpany
during 1964 to 1969. However, the affidavits also indicate that
Cl ai mant’ s enpl oynent invol ved | oggi ng and working at a sawm || to
make tinber props for the mnes. Thus, | nust determ ne whether
M . Johnson’s enpl oynent from 1964 to 1969 is qualifying coal m ne
enpl oynent under the Act.

The Sixth Circuit enploys a two-prong function-situs test in
determ ning whether a claimant’s enploynent was that of a m ner.
Director, OACP v. Consolidation Coal Co. [Petraccal, 884 F.2d 485
(1988). An individual need not be engaged in the actual extracting
or preparing of coal to neet the function test so |l ong as the work
he performs is integral to the coal production process. Ray wv.
WIllianson Shaft Contracting Co., 14 BLR 1-105 (1990)(en banc).
The focus of the inquiry is whether the function is integral to
extraction or preparation of coal as opposed to being nerely
ancillary to the delivery and comrercial use of processed coal.
Here, C aimant made tinber props which were enployed within the
mnes to prevent cave-ins and allow for the extraction of coal.
Two separate coal conpanies enployed M. Johnson to performthis
wor k. Based on these factors, | find that Cainmant’s enpl oynent
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satisfies the function prong of the test. The focus of the situs
prong of the test is whether the individual worked in or around a
coal mne. The Act defines “coal m ne” as:

[Aln area of Iland and all structures,
facilities, machi nery, t ool s, equi pnment ,
shafts, slopes, tunnels, excavations and ot her
property, real or personal, placed upon, under
or above the surface of such land by any
person, wused in, or to be wused in, or
resulting fromthe work of extracting in such
area bitum nous coal, lignite or anthracite
fromits natural deposits in the earth and by
any neans or nethod, and in the work of
preparing coal so extracted, and includes
custom coal preparation facilities.

20 CF.R 8 725.101(a)(23). Although the Act covers facilities not
| ocated on the actual property of the m ne, physical proximty of
the work site to the mne and the worker’s exposure to coal dust
are significant in determning whether the situs is qualifying
under the definition. Here, the record does not contain evidence
regarding the | ocation of the sawm ||l or areas in which M. Johnson
performed logging in relation to the coal mne itself nor evidence
referring to the anount of coal dust exposure. As a result, | am
unabl e to determ ne whether the situs of M. Johnson’s work was in
or around a coal mne. It is the claimant’s burden to prove that
his work was perfornmed in or around a coal m ne. Wii sman v.
D rector, OMP, 8 BLR 1-96 (1985). Therefore, O aimant has failed
to prove by a preponderance of the evidence that his enpl oynent
from 1964 through 1969 for ML. Johnson Coal Conpany and J.N.

Johnson Coal Conpany was as a mner as defined by the Act. | find
that the years C ai mant worked nmaking tinber props for the ML.

Johnson and J.N. Johnson Coal Conpanies are not qualifying coa

m ne enpl oynment under the Act.

Based upon ny review of the record, | place the greatest
wei ght on the Social Security records because they are docunented,
i ndependent evidence of Claimant’s coal mne enploynent. Usi ng
these records, | credit Caimant with coal mne wrk for each

quarter year in which he earned fifty dollars or nore as a coa

m ner. See Croucher, 20 BLR at 1-74; Tackett v. Director, OAP, 6
BLR 1-839, 1-841 (1984); 20 C.F.R 8§ 404.140(Db). The Soci al

Security records indicate that M. Johnson worked for Pratt
Brot hers Coal Conpany of Whitesburg, Kentucky, for three-quarters
of 1974. (DX 23). In addition, the records show that M. Johnson
wor ked for Tackett Branch Coal Conpany of Pikeville, Kentucky, from
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1978 to 1980, with two and one-quarter years. (DX 23). Therefore,
in accordance with the Social Security records, | credit M.
Johnson with three years of qualifying coal mne enploynent.

M. Johnson stated in the CM911a formthat he extracted coal
for Pratt Brothers Coal Conpany and drove a coal truck for Tackett
Branch Coal Conpany. (DX 22). M. Johnson described his
enpl oynment to Dr. Tipton as hand-| oadi ng coal, working at the face,
and driving a coal truck. (DX 3).

MEDI CAL EVI DENCE!

X-ray reports

Date of Date of Physician/

Exhibit X-ray Reading Qualifications I nter pretation

CX 8 03/28/02  03/28/02 Bassali/B 11

CX7 03/28/02  03/28/02  Sundaram/unknown 2/1

CX7 03/28/02  03/28/02 illegible/unknown 11

CX7 03/09/02  03/09/02  Sundaram/unknown 2/2

CX3 03/08/02  08/21/02 Brandon/BCR, B 11

CX 3 03/08/02  03/11/02  Farneman/unknown Probable COPD

CX1 02/03/00  02/03/00  Antry/unknown COPD

CX1 02/01/00  02/1/00 Antry/unknown COPD

DX 5 06/22/99  08/12/66  Gaziano/B Negative for pneumoconiosis
DX 6 6/22/99 07/07/99 Lecf/B Negative

CX 2 05/12/99  05/12/99  Antry/unknown COPD

CX 2 03/12/99  03/12/99  Antry/unknown COPD

CX 2 02/20/99  02/20/99 Harris'unknown COPD

DX 23 10/15/96  11/13/96  Sargent/BCR, B Negative for pneumoconiosis
DX 23 10/15/96  10/16/96  Antry/unknown Parenchymal density on Ieft lobe

"B" denotes a "B" reader and "BCR' denotes a board-certified
radi ol ogi st. A "B" reader is a physician who has denonstrated

1 All medical evidence contained in the record isincluded in this section, both newly-submitted and that
of record prior to the January 9, 1997 denial.
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proficiency in assessing and classifying x-ray evidence of
pneunoconi osi s by successfully conpl eti ng an exam nati on conduct ed
by or on behalf of the Departnent of Health and Human Services
(HHS) . A Dboard-certified radiologist is a physician who is
certified in radiol ogy or diagnostic roentgenol ogy by the Anerican
Board of Radi ol ogy or the American Osteopat hic Associ ation. See 20
CF.R § 718.202(a)(ii)(0O.

Pul nbnary Function Studies

Exhibit/ Age/ FEV,/

Date Physician Height FEV, FVC MVV EVC Tracings Comments

CX7 Sundaram  56/66 128 251 498 51 YES

02/26/0

2

CX 6 Sundaram 53/65 1.74 3.70 535 47 YES

06/06/98

DX 23 Long 10/15/96 vents are
10/15/96 acceptable

DX 23 Foglesong 51/68.5 1.82 3.91 68 47 YES Good cooperation
10/15/96

Arterial Blood Gas Studies

Resting/
Exhibit Date Physician pCO, pO, Exercise

CX 4 02/07/00  Foglesong 43 54.6 Resting
DX 4 06/22/99  Tipton 40 69 Resting
CX5 05/14/99 Lynch 34 80 Resting
DX 23  10/15/96 Foglesong 39.8 68 Resting
41.5 101 Exercise

Narrative Medi cal Evidence

Joseph A. Holtel, D. O, issued nedical reports on May 16, 2002
and July 17, 2002. Dr. Holtel agreed with the assessnent by Dr.
Raghu R Sundaramthat C ai mant suffered fromlung di sease that is
“secondary to coal dust exposure.” (CX 9). Dr. Holtel did not
specify the type of lung di sease C aimant suffered from He opined
that Caimant was totally disabled and unable to “participate in
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any gai nful enploynent,” but found it “difficult to separate how
much of [M. Johnson’s] lung disease is due to coal dust exposure
versus...his continued snoking.” (CX 9). Dr. Holtel’s
qgqualifications are not of record.

Andri us Ruksenas, M D., issued statenents regarding d ainmant’s
medi cal condition on April 29, 2002 and May 23, 2002. (CX 10). He
di agnosed Caimant with chronic obstructive pulnonary disease
(COPD) caused in part by coal dust exposure. Dr. Ruksenas stated
that Caimant was totally disabled “as a result of chronic |ung
di sease which is caused by coal dust exposure.” (CX 10). Dr .
Ruksenas’ qualifications are not of record.

Raghu R Sundaram M D., exam ned C aimant on February 26,
2002 and June 6, 1998 and prepared nedical reports of the
exam nations. (CX 6, 7). He issued an additional statenent on
April 1, 2002. (CX 7). Taking into consideration a fourteen-year
coal m ne enploynent history and a forty-seven pack year snoking
hi story, Dr. Sundaram di agnosed C ai mant wi th pneunoconi osis. He
attributed this diagnosis to “prolonged exposure to coal dust over
fourteen years.” (CX 7). In the April 1, 2002 statenent, Dr.
Sundar am opi ned that C aimant was “totally disabled as a result of
his chronic pul nonary disease,” caused in part by his coal dust
exposure. Dr. Sundaramis credentials are not of record.

Jon P. Tipton, MD., exam ned Caimant on June 27, 1999 and
i ssued a nedical report on that date. (DX 3). Dr. Tipton provided
a full pul nonary wor kup, including chest x-ray, pul nonary function
and arterial blood gas studies, and diagnosed Clainmant wth
arteriosclerotic heart disease and “sone degree of COPD.” (DX 3).
He consi dered an ei ghteen year coal m ne enpl oynent history, noting
that d ai mant hand-| oaded coal, worked at the face, and drove a

coal truck. Regarding Caimant’s nedical history, Dr. Tipton
accounted for M. Johnson’'s chronic bronchitis, bladder cancer and
recent heart attack. In addition, he noted that C aimant had a

forty-eight year snoking history, snoking one half package of
cigarettes at the time of the exam nation, but snoking three to
four packages of cigarettes a day in prior years. He opined that
Cl aimant was totally disabled from COPD caused by snoki ng and coal
dust exposure. He attributed forty percent (40% of the disability
to coal dust exposure and sixty percent (60% to snoking. Dr .
Tipton’s qualifications are not of record.

Janes Fogl esong, D. O, exam ned C ai mant on October 15, 1996.
(DX 23). He also provided a full pul nonary wor kup, includi ng chest

x-ray, pulnmonary function and arterial blood gas studies. Dr.
Fogl esong di agnosed C ai mant wi th COPD due to snoki ng and coal dust
exposure. In making his diagnosis, Dr. Foglesong noted a thirty

year snoking history of one to one and a half packages of
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cigarettes a day and Caimant’s nedi cal history of bl adder cancer.
He found Caimant to have a noderate to severe obstructive
respiratory inpairnent; however, he was uncertain as to the
etiology of the respiratory inpairnent noting that Cd aimant had
greater than “40 pack years of snoking.”? (DX 23). Dr .
Fogl esong’s qualifications are not of record.

The record contai ns physician notes fromDr. D.H Stanper and
Dr. Franklin D. Demnt. (CX 11). These records show a di agnosis
of COPD in response to Claimant’s conplaints of shortness of
breath. In addition, these notes reflect treatnent for bronchitis,
COPD, and gastritis.

In addition, the record contains emergency roomreports. Dr.
Ronal d Nesbitt exam ned Caimant on February 3, 2000. (CX 4).
Claimant had come to the enmergency room with conplaints of
shortness of breath and a cough. Dr. Nesbitt admtted Claimnt to
rul e out a nmyocardial ischema. Dr. David Lynch exam ned C ai mant
on May 14, 1999 in response to Cl aimant’s conpl ai nt of chest pain.
(CX 5). Dr. Lynch admtted C ainmant for observation. | have
considered these records but do not find them relevant to the
determ nation of entitlenment to benefits.

Dl SCUSSI ON AND APPLI CABLE LAW

Because Claimant filed his application for benefits after
March 31, 1980, this claim shall be adjudicated under the
regulations at 20 CF. R Part 718. To establish entitlenment to
benefits under this part of the regul ations, a claimant nust prove
by a preponderance of the evidence that he has pneunpbconi osi s, that
hi s pneunoconi osis arose from coal mne enploynent, that he is
totally disabled, and that his total disability is due to
pneunoconi osis. 20 C. F. R 8725.202(d); See Anderson v. Valley Canp
of Uah, Inc., 12 BLR 1-111, 1-112 (1989). In D rector, OACP v.
Geenwich Collieries, et al., 114 S. Ct. 2251 (1994), the United
States Suprene Court stated that where the evidence is equally
probative, the claimant necessarily fails to satisfy his burden of
provi ng the exi stence of pneunoconi osis by a preponderance of the
evi dence.

2 The report contains two different accounts of smoking history length: thirty years and over forty years.
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Duplicate daim

M. Johnson’s previous claim for benefits was denied on
January 9, 1997. As a result, the claim involved 1in this
proceeding, filed on June 1, 1999, constitutes a “duplicate claint
under the regul ations. The provisions of Section 725.309(d) apply
to duplicate clains and are intended to provide relief fromthe
traditional notions of res judicata. Under Section 725.309(d),
duplicate clainms nust be denied on the grounds of the prior deni al
unless the evidence denonstrates that one of the applicable
conditions of entitlenment has changed since the prior denial. 20
C.F.R 8 725.309(d). Because Cainmant |ast worked as a coal m ner
in the state of Kentucky, the law as interpreted by the United
States Court of Appeals for the Sixth Grcuit applies to this
claim Shupe v. D rector, OACP, 12 BLR 1-200, 1-202 (1989).

Under the Sixth Crcuit’s approach, an admnistrative |aw
judge nust analyze whether the newy-submtted evidence in a
duplicate claim denonstrates a worsening of the claimnt’s
condition to determ ne whether a material change in condition is
est abl i shed. Tennessee Consolidated Coal Co. v. Kirk, 264 F.3d
602, (6'" Cir. 2001); Sharondal e Corp. v. Ross, 42 F.3d 993 (6" Cir.
1994); Steward v. Wanpl er Brothers Coal Co., 22 BLR 1-80 (2000)(en
banc); Flynn v. Gundy Mning Co., 21 BLR 1-40 (1997). The
adm nistrative |aw judge nmust consider all of the new evidence
bot h favorabl e and unfavorable, to determ ne whether it proves at
| east one of the elenents of entitlement that forned the basis for
the prior denial. |In addition, the admnistrative |aw judge nust
assess whether the newl y-submtted evidence is substantially nore
supportive of the claimor how it differs qualitatively fromthe
earlier evidence. Kirk, 264 F.3d at 609; Ross, 42 F.3d at 999

In the denial of Claimant’s prior claim OAP determ ned that
the wevidence failed to establish that he suffered from
pneunoconi osi s arising out of coal m ne enploynment and that he was

totally disabled due to pneunobconi osis. |f the newl y-submtted
evi dence establishes a worsening in Claimant’s condition, it wll
denonstrate a material change in condition. Then, | nust review

the entire record to determne entitlenent to benefits and conpare
the sumof the newl y-subm tted evidence with the earlier evidence.
See Ross, 42 F.3d at 999; Kirk, 264 F.3d at 609.

Newl v Subnmitted Evidence: Pneunoconi osi s

Under the Act, “‘pneunobconi osis’ means a chronic dust disease
of the lung and its sequelae, including respiratory and pul nonary
i npai rments, arising out of coal mne enploynent.” 30 US.C 8§
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902(b). Section 718.202(a) provides four nethods for determ ning
t he existence of pneunopconi osis. Under Section 718.202(a)(1), a
finding of pneunoconiosis nmay be based upon x-ray evidence. I n
evaluating the x-ray evidence, | assign heightened weight to
interpretations of physicians who qulaify as either a board-
certified radiologist or “B" reader. See D xon v. North Canp Coal
Co., 8 BLR 1-344, 1-345 (1985). | assign greatest weight to
interpretations of physicians with both of these qualifications.
See Wbodward v. Director, OACP, 991 F.2d 314, 316 n.4 (6" Cr.
1993); Sheckler v. dinchfield Coal Co., 7 BLR 1-128, 1-131 (1984).
Because pneumoconiosis 1is a progressive disease, I also may
properly accord greater weight to the interpretations of the most
recent x-rays, especially where a significant amount of time
separates the newer from the older x-rays. See Woodward v.
Director, OWCP, 991 F.2d 314 (6™ Ccir. 1993); Clark v. Karst-Robbins
Coal Co., 12 BLR 1-149, 1-154 (1989) (en banc); Casella v. Kalser
Steel Corp., 9 BLR 1-131, 1-135 (1986).

The newy submtted evidence of record contains thirteen
interpretations of nine chest x-rays. O these interpretations,
two were negative for pneunoconiosis, five were positive for
pneunoconi osi s, and six diagnosed chronic obstructive pul nonary
di sease, but were silent as to the presence of pneunoconiosis.
Bot h of the negative-interpreting physicians are B-readers. Anong
t hose positive-interpreting physicians, one is a B-reader and one

is a dually qualified physician. Because all of the positive
readi ngs are of later x-rays and are verified by highly-qualified
physicians, | find that the x-ray evidence supports a finding of

pneunoconi osi s under Section 718.202(a)(1).

Under Section 718.202(a)(2), a claimant may establish
pneunoconi osis through biopsy evidence. This section is
i napplicalbe to this claim because the record contains no such
evi dence.

Under Section 718.202(a)(3), a claimant nay prove the
exi stence of pneunobconiosis if one of the presunptions at Section
718.304 to 718.306 applies. Section 718.304 requires x-ray,
bi opsy, or equivalent evidence of conplicated pneunoconi osis.
Because the record contains no such evidence, this presunption is
unavai l abl e. The presunptions at Sections 718.035 and 718. 306 are
i nappl i cabl e because they only apply to clains that were filed
before January 1, 1982, and June 30, 1982, respectively. Because
none of the above presunptions apply to this claim d aimant has
not established pneunbconi osis pursuant to Section 718.202(a)(3).

Section 718.202(a)(4) provides that a claimant may establish
t he presence of pneunoconi osis through a reasoned nedi cal opi nion.
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A reasoned nedical opinion contains the underlying docunmentation
adequate to support the physician’s conclusions. Fields v. Island
Creek Coal Co., 10 BLR 1-19, 1-22 (1987). Proper docunentation
exists where the physician sets forth the clinical findings,
observations, facts and ot her data on whi ch he bases his di agnosi s.
Id

Dr. Holtel opined that C aimant suffered from |lung disease
caused by snoking and coal dust exposure. Although Dr. Holtel did
not di agnose Cl aimant with pneunoconi osis, any chronic pul nonary
di sease arising out of coal mne enploynent is included in the
statutory definition of pneunoconiosis. 20 CF.R § 718.201. Dr.
Holtel did not provide the reasoning or docunentation in his
opinion that led to his diagnosis of |lung di sease. An unreasoned
or undocunent ed opinion may be given little or no weight. dark v
Kar st - Robbi ns Coal Co., 12 BLR 1-149 (1989)(en banc). Therefore,
| find his opinion not to be well docunented or reasoned and
entitled to di m nished wei ght.

Dr. Ruksenas diagnosed Caimant with chronic obstructive
pul mronary di sease caused, in part, by coal dust exposure, fitting
within the statutory definition of pneunoconiosis. However, Dr.
Ruksenas did not indicate the data or reasoning behind his
di agnosi s or indicate that he considered Cl ai mant’ s soci al, work or
snoki ng hi stories. An unsupported nedical conclusion is not a
reasoned diagnosi s. Fuller v. Gbraltar Corp., 6 BLR 1-1292
(1984). As his opinion is poorly docunented and poorly reasoned, |
assign his opinion | ess weight.

Consi dering a fourteen-year coal m ne enpl oynent history and
a forty-seven pack years snoking history, Dr. Sundaram di agnosed
Cl ai mant wi th pneunoconiosis. Dr. Sundaramcredited Caimant with
el even nore years coal mne enploynent than is evidenced in the
record. The basis for his diagnosis was “prolonged exposure to
coal dust over fourteen years.” (CX 7). As Dr. Sundaranis opinion
is based on an inaccurate work history, | find his opinion to be
not well documented or reasoned and assign it |ess weight.

Dr. Tipton considered an ei ghteen-year coal mne enpl oynent
hi story in diagnosing Caimant with chronic obstructive pul nonary

di sease due to snoking and coal dust exposure. Al t hough he
consi dered an accurate snoking history, his reliance on a coal m ne
enpl oynent history of eighteen years is inaccuarate. | find his

opinion not to be well docunmented or reasoned and assign it |ess
wei ght .

The physician notes of Drs. Stanper and Demnt reveal a
di agnosi s of chronic pul nonary di sease. These notes do not address
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the etiology of that diagnosis. Therefore, | do not find themto
be probative of the issue of pneunpbconi osis and causati on.

In sum all the physician opinions of record opine that
Cl aimant suffers froma chronic pul nonary di sease caused, at | east
in part, by his coal dust exposure. Although the record contains
no conflicting physician opinions, | am unable to find that
C ai mant has est abl i shed pneunoconi 0si s under Section
718.202(a)(4), as the nedical opinions diagnosing pneunoconi 0Si s
are poorly docunented and poorly reasoned. Thus, | find that the
evidence fails to support a finding of pneunbconi osi s under Section
718.202(a) (4).

I n determ ni ng whet her C ai mant has established the presence
of pneunoconi osis under Section 718.202(a), | consider five
positive x-rays, two negative x-rays, and the positive, but poorly-
reasoned physician opinions. As C aimant has established the
presence of pneunoconi osis under Section 718.202(a)(1), | find that
Cl ai mant has established by a preponderance of the evidence that he
has pneunoconi osi s. Taking the newy submtted evidence in
conjunction with the old reveals that Caimant’s condition has
wor sened and thus, a material change in condition exists. | find
that the newy submtted x-ray evidence differs qualitatively from
the x-ray evidence submtted prior to the 1997 denial. The
previ ous evidence did not support a pneunoconi osis diagnosis. The
new evi dence i s substantially nore supportive of Claimant as it is
sufficient to establish a finding of pneunobconi osis under Section
718.202(a)(1).

As | have found a worsening in Caimant’s condition
denmonstrating a material change in condition, | nust review the
entire record to determne entitlenent to benefits and conpare the
sum of the newl y-submtted evidence with the earlier evidence.

Full Review of the Record

Pneunoconi osi s and Causati on

As di scussed above, | find the newly submtted evidence to
support a finding of pneunoconiosis under Section 718.202(a).
However, in undertaking a full review of the record, | shall

conbi ne the newly submtted and ol d evidence to determ ne presence
of pneunbconi osi s.

In evaluating the evidence under Section 718.202(a)(1), the
record contains fifteen interpretations of ten chest x-rays. O
these interpretations, three were negative for pneunoconi 0sis, SiX
were positive for pneunoconiosis, and six diagnosed chronic
obstructive pul nonary di sease, but were silent as to the presence
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of pneunoconi osis. Two of the negative-interpreting physicians are
B-readers and one physician is dually qualified. Anmong those
positive-interpreting physcians, one is a B-reader and one is a
dual Iy qualified physician. Because all of the positive readings
are of Jlater x-rays and are verified by highly-qualified
physicians, | find that the x-ray evidence supports a finding of
pneunoconi osi s under Section 718.202(a)(1).

Under Section 718.202(a)(2), a claimant may establish
pneunoconi osis through biopsy evidence. This section is
i napplicable to this claim because the record contains no such
evi dence.

Under Section 718.202(a)(3), a claimant nmay prove the
exi stence of pneunoconiosis if one of the presunptions at Section
718.304 to 718.306 applies. As di scussed above, none of the
presunptions apply to this claim

Section 718.202(a)(4) provides that a claimant may establish
t he presence of pneunoconi osis through a reasoned nedi cal opi nion.
As di scussed above, | found all of the newy submtted physician
opi nions to be poorly docunented and poorly reasoned. The evidence
of record antedating the filing of this duplicate claim contains
one additional physician opinion.

Dr. Foglesong opined that Claimant suffered from chronic
obstructive pulmonary disease caused by smoking and coal dust
exposure. Contained within the opinion are two different accounts
of smoking history. Absent from the opinion is any discussion of
Claimant’s coal mine employment. Dr. Foglesong based his diagnosis
on results of a pulmonary function study and Claimant’s smoking
history and coal dust exposure. I find Dr. Foglesong’s opinion to
be poorly documented and reasoned and I assign it less weight.

I n sum under Section 718.202(a)(4), | hold the evidence fails
to support a finding of pneunbconiosis as each of the physician
opi ni ons are poorly docunented and poorly reasoned.

In wei ghing all the evidence, | consider six positive chest x-
rays, three negative x-rays, and the di scredited positive di agnoses
of physicians. As | find Caimant has established the presence of
pneunoconi osi s  under Section 718.202(a)(1), C ai mant has
est abl i shed pneunobconi osis by a preponderance of the evidence.

Once pneunoconi osi s has been established, the burden is upon
the C ai mant to denonstrate by a preponderance of the evi dence that
t he pneunoconi osis arose out of the mner’s coal m ne enpl oynent.
20 CF.R § 718.203(b) provides:
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If a mner who is suffering or has suffered
from pneunoconi osi s was enpl oyed for ten years
or nore in one or nore coal mnes, there shal
be a rebuttable presunption that t he
pneunoconi osi s arose out of such enpl oynent.

| have found that C aimant was a coal mner for three years,
and that he had pneunopconiosis. Caimant is not entitled to the
presunption that his pneunbconi osis arose out of his enploynent in
t he coal m nes.

Because C ai mant has established | ess than ten years of coal
m ne enpl oynent, the regul ations require proof by nedical evidence
t hat his pneunoconiosis arose “in part” fromcoal m ne enpl oynent.
20 CF.R 8 718.203(c). See Stonps v. Director, OACP, 816 F.2d
1533, 1535 (1ith G r. 1987); Southard v. D rector, OAP, 732 F.2d
66, 71 (6th Cr. 1984).

Among the physicians who assigned an etiology to Caimnt’s
| ung di sease, all opined that C aimant’s pneunoconi osis arose, at
| east in part, fromcoal m ne enploynent. However, Drs. Tipton and
Sundar am based t heir opinions on an erroneous coal m ne enpl oynent
hi story, crediting Caimant with | onger enpl oynment than the record
reveal s. Medical opinions predicated upon an erroneous coal nne

enpl oynent history may be given little weight regarding the
etiology of the mner’'s disease. Barnes v. Director, OAP, 19 BLR
1-71 (1995)(en banc on reconsideration). Furthernore, Drs.

Fogl esong, Holtel and Ruksenas did not docunent M. Johnson’s coal
m ne enpl oynent history in their opinions and do not provide their
basis for coal mne enploynent as the etiology for Caimant’s
pul nonary disease. | do not find their opinions to be conpetent
regarding the etiology of Cainmant’s pneunoconi osis. Thus, the
evidence fails to establish that C ainmant’s pneunbconi osi s arose
out of coal m ne enpl oynent.

Total Disability

A mner is considered totally disabled when his pul nonary or
respiratory condition prevents himfromperformng his usual coa
m ne work or conparable work. 20 CF.R 8§ 718.204(b). Non-
respiratory and non-pul nonary inpairnents have no bearing on a
finding of total disability. See Beatty v. Danri Corp., 16 BLR 1-
11, 1-15 (1991). Section 718.204(b) provides several criteria for
establishing total disability. Under this section, | first nust
eval uate the evi dence under each subsection and then weigh all of
t he probative evidence together, both |i ke and unlike, to determ ne
whet her C aimant has established total respiratory disability.
Shedl ock v. Bethl ehem M nes Corp., 9 BLR 1-195, 1-198 (1987).
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Under Sections 718.204(b)(2)(i) and (ii), total disability may
be established with qualifying pulnonary function studies or
arterial blood gas studies. A “qualifying” pulnonary function
study or arterial blood gas study yields values that are equal to
or less than the applicable table values that are equal to or |ess
than the applicable table values found in Appendices B and C of
Part 718. See 20 CF.R 8§ 718.204(b)(2)(i), (ii). A “non-
qual i fying” test produces results that exceed the table val ues.
M. Johnson produced two qualifying pul nonary function studies.?
The Cctober 15, 1996 study was deened valid by Dr. Sarah E. Long.
The evi dence supports a finding of total disability under Section
718.204(b)(2) (i) .

M . Johnson produced one qualifying arterial blood gas study
and three non-qualifying arterial blood gas studies. The
qualifying study is the nost recent by seven nonths. More wei ght
may be accorded to the results of a recent bl ood gas study over one
whi ch was conducted earlier. Schretroma v. Director, OAP, 18 BLR
1-17 (1993). | assign nore weight to the nost recent blood gas
study. The evidence supports a finding of total disability under
Section 718.204(b)(2)(ii).

Section 718.204(b)(2)(iii) provides that a clai mant may prove
total disability through evidence establishing cor pulnonale with
right-sided congestive heart failure. This section is inapplicable
to this claimbecause the record contains no such evidence.

Under Section 718.204(b)(2)(iv), total disability my be
established if a physician exercising reasoned nedical judgnment
based on nedically acceptable clinical and | aboratory diagnostic
techni ques, concludes that a respiratory or pul nonary i npairnment
prevents the mner from engaging in his usual coal mne work or
conpar abl e and gai nful work.

Drs. Holtel, Ruksenas, Sundaram Fogl esong, and Tipton all
opi ned that C aimant was totally disabled due to his |ung di sease.
Nei ther Dr. Stanper nor Dr. Dem nt assessed whether M. Johnson was
totally disabl ed.

Only Dr. Tipton docunented the type of work M. Johnson
performed in his coal mne enploynent. A qualified physician
opinion of total disability nust conpare the exertiona

3 Therecord contains the results of three pulmonary function studies. All qualify under the Act.
However, each test indicates a different height for Mr. Johnson. The October 15, 1996 study indicates Mr. Johnson
is68.5 inchestall; the June 6, 1998 study states 65 inches; and the February 26, 2002 study states 66 inches. If the
June 6, 1998 study were evaluated using either of the other two heights, it would be a non-qualifying study.
Therefore, | will not include this study in the total disability analysis.
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requi renents of the mner’s usual coal m ne enpl oynent against his
physical limtations. Cornett v. Benham Coal, Inc., 227 F.3d 569
(6" Cir. 2000). An opinion which does not do so may be given | ess
wei ght. Schetroma v. D rector, OAP, 18 BLR 1-19 (1993). Thus,
| assign less weight to the opinions of Drs. Holtel, Ruksenas,
Sundaram and Foglesong as they did not address the exertional
requi renments of M. Johnson’s coal mne enploynent in assessing
total disability. | assign Dr. Tipton’s opinion full weight
regarding total disability. Dr. Tipton conpared the exertiona
requi renents of M. Johnson’s former coal mne enploynment to his

physical Ilimtations and therefore | find it well-reasoned
regarding total disaiblity. Dr. Tipton’ s opinion is uncontested in
the record, therefore, | find that C ai mant has established total

di sability under Section 718.204(b)(2)(iv).

In weighing the evidence regarding total disability, I
consider two qualifying pulmonary function tests, one qualifying
arterial blood gas study, three non-qualifying arterial blood gas
study, four discredited physician opinions of total disability and
one fully-weighted physician opinion of total disability. | find
that d aimant has established by a preponderance of the evidence
that he was totally disabl ed.

Total Disability due to Pneumoconhiosis

Upon demonstrating that he is totally disabled, Claimant
must establish that his total disability is due at least in part to
pneumoconiosis. Peabody Coal Co. v. Hill, 123 F.3d 412, 21 BLR 2-
192 (6th Cir. 1997); Youghiogheny & Ohio Coal Co. v. McAngues, 996
F.2d 130, 17 BLR 2-146 (6th Cir. 1993), cert. denied, 114 S.Ct. 683
(1994); Adams v. Director, OWCP, 886 F.2d 818, 13 BLR 2-52 (6th
Cir. 1989). 20 C.F.R. §718.204(c) (1) provides that a miner 1is
totally disabled due to pneumoconiosis where pneumoconiosis, as
defined in §718.201, is a substantially contributing cause of the
miner’s total disability. The Sixth Circuit holds that total
disability must be due at least in part to pneumoconiosis. Adans
v. Director, OACP, 886 F.2d 818, 825 (6'" Cir. 1989); Z nmernan v.
Director, OACP, 871 F.2d 564, 566 (6'" Cir. 1989).

Regarding etiology of M. Johnson’s total disability, Dr.
Holtel opined that he could not “separate how much of his |ung
disease is due to coal dust exposure...versus his continued
snmoking.” (CX9). However, Dr. Holtel found coal dust exposure to
be a conponent in the etiology of M. Johnson’s |lung di sease. Dr.
Holtel’'s opinion contains no docunentation of the data or
information used in arriving at his diagnosis or the etiology
thereof. Therefore, | find his opinion not to be well docunented
or reasoned and assign it |ess weight.
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Dr. Ruksenas nerely stated in his opinion that M. Johnson's
totally disabling respiratory inpairnment was caused by coal dust
exposure. He did not provide the docunentation or reasoning that
led him to that conclusion. | find his opinion to be poorly
docunent ed and poorly reasoned and assign it |ess weight.

Dr. Sundaram opi ned that M. Johnson’s disability was caused

in part by coal dust exposure. In assigning total disability
etiology, Dr. Sundaram did not set forth his findings or data.
Therefore, |1 find his opinion not to be well docunented or
reasoned.

Dr. Fogl esong was “uncertain” as to the etiology of Claimant’s
respiratory inpairnent, noting Caimnt’s extensive snoking
hi story. As Dr. Foglesong made no conclusions regarding the
etiology of Claimant’s total disability, I do not find his opinion
probative on the issue of total disability causation.

Dr. Tipton opined Caimant’s disabling respiratory inpairnent
was due to snoking and coal dust exposure. He attributed sixty
percent (60% of the inpairment to snoking and forty percent (40%
to coal dust exposure. Dr. Tipton credited Caimant with fourteen
nmore years coal mne enploynent than the record reveals. Due to
this inaccuracy, | find Dr. Tipton’s opinion to be poorly
docunented and assign it |ess weight.

I n wei ghi ng the evidence regardi ng total disability causati on,
each physician opinion of total disability assigns coal dust
exposure as etiology, at least in part. However, the nedi cal
opinions regarding total disability causation are all poorly
reasoned and poorly docunmented. As such, they may be given little
or no weight. O ark v. Karst-Robbins Coal Co., 12 BLR 1-149
(1989). Therefore, | am unable to find that Caimnt has
established that his total disability is due, in part, to
pneunoconi osi s.

Al though Claimant has established a material change in
condition, that he suffers frompneunoconi osis, the evidence fails
to establish that his pneunoconiosis arose out of coal mne
enploynment and that his total disability was caused by
pneunoconi osis. Accordingly, this claimnust be deni ed.
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ORDER

The claimof Ri chard P. Johnson for benefits under the Act is
her eby DENI ED.

ii—

Rudol f L. Jansen
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R 8 725.481, any
party dissatisfied with this Decision and Oder may appeal it to
the Benefits Review Board within thirty (30) days fromthe date of
this Decision by filing a Notice of Appeal with the Benefits Revi ew
Board at P.O Box 37601, Washington D.C. 20013-7601. A copy of
this Notice of Appeal also nust be served on Donald S. Shire,
Associate Solicitor for Black Lung Benefits, 200 Constitution
Avenue, N.W, Room N-2117, Washington, D.C. 20210.




